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The following are the terms and conditions for the provision of services by Fileman Pty 
Ltd (ACN117 675 779) and its affiliates, related bodies corporate as defined in the 
Corporations Act 2001 (Cth), any officers, directors, employees, successors, or assigns 
(“Fileman”) for and at the request of the person, firm or company named and described in 
the proposal (“the Client”).  
1. Acceptance of the order form contained in the proposal will constitute an agreement for 
Fileman to provide the services for the Client on and subject to these terms and 
conditions without alteration unless otherwise expressly agreed by Fileman in writing.  
2. Definitions  
In these terms and conditions:  
“Agreement” means the agreement formed upon acceptance by the Client of the 
proposal. “Authorised Users” means the named individuals authorised by the Client to 
access and use the services. “Business Hours” means standard working hours from 
8.30am to 5.00pm. “Client Records” means all documents, files, computer disks, media or 
other goods supplied to the Client or collected by Fileman at the request of the Client for 
provision of the services pursuant to this Agreement. “Intellectual Property Rights” means 
the marks of one party together with all design patents, software programs, copyright 
material, trade secrets, know-how, confidential information and includes without limitation 
all other kinds of “Intellectual property” of all kinds belonging to that party either registered 
or unregistered. “Initial Period” means a period of thirty-six (36) months from the date of 
this Agreement, unless otherwise expressly stated in the proposal. “the proposal” means 
the particulars specified on the documents to which these terms and conditions are 
attached and may include all the terms, and amounts specified on the Fileman activation 
form or Fileman transfer & Audit form. “the services” means the services to be provided 
by Fileman to the Client as set out in the proposal; and “Minimum monthly file 
commitment” means the minimum file commitment, as specified on the Fileman activation 
form or Fileman transfer & Audit form from time to time.  
Fees and payment for the services  
3. The Client will:  
(a) pay Fileman or its nominated agent for the services as set out in the proposal. 
Fileman reserves the right to vary the charges payable by the Client from time to time, 
after having first given the Client not less than twenty-eight (28) days prior notice of such 
variation. Where only part of the services have been performed, Fileman reserves its 
rights to portion the charges for those services and invoice the Client accordingly.  
(b) (where required) allow Fileman reasonable access to the Client’s facilities.  
(c) promptly notify Fileman of any issues that may affect Fileman’s performance or this 
Agreement.  
4. Charges will, unless otherwise stated be invoiced monthly in arrears for all services.  
5. The Client will pay all tax invoices within thirty (30) days of the date of the tax invoice. 
All charges are to be paid by the Client referred to in this Agreement are exclusive of GST 
unless otherwise expressly stated in the proposal. The Client must pay, in addition to the 
charges and at the same time the charges are payable, the GST payable in respect of the 
supply of the services.  
6. All outstanding charges must be paid in full prior to removal of any records by the 
Client from Fileman’s premises; and  
7. Fileman will have and may exercise a general lien over the Client Records or any of 
them for all charges which may from time to time become due and payable by the Client 
until all outstanding amounts have been paid in full.  
8. In relation to the services, the Client agrees:  
(a) to the minimum file commitment for the Initial Period as set out in the proposal; and  
(b) If the client does not meet the minimum monthly file commitment, or cancels or has 
this Agreement terminated, prior to the expiration of the Initial Period, Fileman may incur 
costs for account set up, licensing, training, integration, delivery, drivers fees, collection, 
processing, storage and destruction fees  
and, in that instance, the client is to pay Fileman these fees, as outlined in the proposal, 
and/or as applicable.  
(c) in the event of 8 (b) Fileman may charge the Client the difference between the actual 
amount invoiced and the agreed minimum file commitment amount as set out in the 
proposal.  
(d) the amount charged to the client at 8 (b) and (c) above represents a genuine pre-
estimate of the damages suffered by Fileman actually flowing from the breach and does 
not amount to a penalty, nor is it is ‘extravagant, exorbitant or unconscionable.’  
Indemnity  
9. The Client hereby indemnifies and agrees to keep indemnified Fileman together with its 
officers, employees and agents against all actions, claims, proceedings, liabilities, losses, 
damages, costs and expenses incurred by Fileman in relation to or in any way arising out 
of the storage, scanning, retrieval, carriage or destruction of the Client Records or the 
provision of services by Fileman in relation to the Client Records.  
Warranties and Guarantees  
10. If the Client is a “consumer” for the purposes of the Australian Consumer Law, certain 
guarantees may be conferred on the Client and certain rights and remedies may be 
conferred on the Client which cannot be excluded, restricted or modified. If so, then to the 
maximum extent permitted by law, Fileman’s liability to the Client is limited at our option to:  
(a) in the case of services, resupply of the services or payment of the cost of resupplying 
the services. In this clause, Australian Consumer Law means Schedule 2 of the 
Competition and Consumer Act 2010 (Cth).  
11. Fileman represents and warrants that it has the right and authority to make the 
Services available pursuant to this Agreement.  
12. Subject To Clauses 10 and 11 and to the maximum extent permitted by law, the 
services are provided on an “as is”, “as available” basis and, unless expressly stated to 
the contrary in this agreement, Fileman excludes all representations, warranties or 
guarantees, whether express or implied, by statute, trade or otherwise, including without 
limitation that the services and materials are or will be complete or free from errors or that 
information will continue to be available to us to enable us to keep the services and 
materials up-to-date.  

 
 
 
 
 
 
Limitation of Liability  
13. Subject to clause 10 and to the maximum extent permitted by law 
Fileman shall not be liable for any loss, injury, claim, liability, or damage of 
any kind resulting in any way from:  
(a) any errors in or omissions from the Services,  
(b) the unavailability or interruption to the supply of the Services,  
(c) the Customer’s use or misuse of the Services (regardless of whether 
the Client received any assistance from Fileman in using or misusing the 
Services).  
(d) the Client’s use of any equipment in connection with the Services,  
(e) the content of Materials,  
(f) any delay or failure in performance beyond the reasonable control of 
Fileman, or  
(g) any negligence of Fileman or its employees, contractors or agents in 
connection with the performance of our obligations under this agreement 
(other than liability for death or personal injury).  
14. Fileman’s liability to the Client for loss or damage of any kind (including 
loss or damage caused by negligence) is reduced to the extent that the 
Client caused or contributed to that loss or damage.  
15. subject to clause 10 and to the maximum extent permitted by law, the 
aggregate liability of Fileman whether for breach of this agreement or in 
tort (including negligence) or for any other common law or statutory cause 
of action shall not exceed the lesser of the Client’s actual direct damages 
or the amount the Client paid for the services in the twelve-month period 
immediately preceding the date the claim arose.  
16. Fileman’s maximum liability, if any, for loss, or damage, or destruction 
to part or all of the stored Client Records is limited to $2 per archive box or 
$0.20c per file (whichever amount is less);  
17. Fileman’s total liability in respect of loss of or damage to tangible 
property (excluding Client Records) will not in any circumstances exceed a 
maximum aggregate of ten thousand Australian dollars ($10,000.00).  
18. subject to clause 10, Fileman shall not be liable for any special, 
indirect, incidental, or consequential damages of any kind whatsoever 
(including, without limitation, legal fees and loss of profits, contracts, 
business, revenue, goodwill, anticipated savings, business information or 
data) in any way arising in connection with the services or arising in 
connection with the services or the failure of Fileman to perform its 
obligations, regardless of any negligence of Fileman.  
19. The Client acknowledges and agrees that:  
(a) Fileman is not an insurer and that any insurance against damage or 
loss by fire, theft, injury, or any other cause to the Client Records must be 
obtained by the Client at its own cost. The charges payable by the Client 
do not relate to the value of the Client Records or the property of others 
located in Fileman’s premises; and Fileman does not hold itself out to be 
and is not a common carrier and accepts no liability as such.  
(b) Fileman does not examine the contents of the Client Records placed 
with it and the Client warrants and undertakes that:  
i. it is the owner or legal custodian of the Client Records placed with 
Fileman and has authority to store such material with Fileman.  
ii. it will not, at any time, store with or deliver to, Fileman (without 
limitation), any narcotics, materials considered to be highly flammable, 
explosive, toxic, radioactive, organic material which may attract vermin or 
insects, or any other materials which are otherwise illegal, dangerous and 
unsafe, not fit for purpose or which are regulated under any applicable law 
or regulation relating to hazardous materials;  
iii. it will pay the charges for any services that are incorrect or cancelled by 
the Client; and  
iv. any representation made to Fileman by the Client or the Client’s 
employees, agents and permitted assigns is true and correct and the 
Client has all requisite corporate power and authority to enter into this 
Agreement and to carry out the transactions contemplated herein.  
20. to the extent the terms of this Agreement relate to Client Records, 
which are in Fileman’s possession, custody or control, Client Records only 
come into Fileman’s possession and control, when they are in a Fileman 
controlled vehicle or are at any of the Fileman facilities.  
21. the Client will keep the Authorised Users under review and up-to-date 
at all times and notify Fileman inwriting of any changes to the Authorised 
Users and shall ensure the Authorised Users where relevant, take all 
reasonable steps to safeguard user names and passwords and prevent 
unauthorised use of the same.  
22. Fileman will not be liable for any delay or inability to perform services 
caused by acts of God, fire flood or storm, pandemic, government actions, 
labour unrest, riots, terrorist acts, unusual traffic or other causes beyond 
its control.  
If such inability persists for a continuous period of more than thirty (30) 
days, either party may terminate this Agreement by notice in writing to the 
other.  
23. knowledge by Fileman of the contents of the Client Records is limited 
to the physical existence of the Client Records and further that Fileman 
has taken no steps (nor is it required to or will) to verify the existence of, or 
the nature, content value, or meaning of the Client Records.  
24. the Client acknowledges that Fileman will not be responsible or liable 
whatsoever for the contents of the Client Records and Fileman will have 
no liability to the Client or any third party for the destruction of Client 
Records at the direction of the Client. 



 
 

 
 
25. In respect of Client Records:  
(a) the Client Records will be delivered only to the Client or to the Client’s address as 
defined in the Fileman CRM system or otherwise stipulated inwriting by the Client from 
time to time.  
(b) Only an authorised representative of the Client shall have the authority to order any 
services for or removal of the Client Records and to deliver and receive the Client 
Records without the need for further inquiry by Fileman.  
(c) If the performance of Fileman’s obligations under this Agreement is prevented or 
delayed by any act or omission of the Client, its agents, subcontractors, consultants or 
employees, or for reasons outside the control of Fileman, Fileman will not be liable for 
any costs, charges or loss sustained or incurred by the Client arising directly or indirectly 
from such prevention or delay.  
(d) Claims by the Client for loss, damage, or destruction must be presented in writing to 
Fileman within a reasonable time and in no event longer than sixty  
(60) days after the Client is notified by Fileman or otherwise receives notice that loss, 
damage or destruction to part or all of the stored material has occurred, whichever time is 
shorter.  
(e) No action or suit may be maintained by the Client or others against Fileman for loss, 
damage or destruction of the stored Client Records , unless a timely written claim has 
been given as provided in Section 25 (d) of this Agreement, and unless such action or 
suit is commenced either within nine (9)months after date of delivery or return by Fileman, 
or within nine (9)months after the Client is notified or otherwise receives notice that loss, 
damage or destruction to part or all of said stored Client Records has occurred, 
whichever is shorter.  
(f) Fileman will issue the Client with a user identity, password and master password 
allowing access to the online services. The Client is responsible for the acts of its own 
employees and contractors and, without limitation must ensure that it protects the secrecy 
of any password issued to the Client and controls the use of the services by its 
employees and contractors. The Client is responsible for all charges incurred on the 
Client’s account and the use of a password issued by Fileman to the Client is prima facie 
evidence of the Client’s authority to order the services. Where the Client requests in 
writing that Fileman cancel a particular password or account, Fileman shall cancel that 
password or account as soon as practicable in normal business hours following receipt of 
that request.  
Agreement Term  
26. The term of this Agreement is the Initial Period and unless terminated by either party 
by written notice given not less than one (1) month prior to the expiration of the Initial 
Period, will thereafter continue until terminated by either party after having first given to 
the other party not less than three (3) months’ notice of such termination.  
Storage of Client Records  
27. In the event of a termination of this Agreement, unless the Client requests return of 
those Client Records which are subject to prepaid storage, they will be retained by 
Fileman until the expiration of the prepaid storage period, and then destroyed after 
confirmation from the Client. Should the Client fail to confirm destruction, Fileman will 
automatically invoice the Client for a further twelve (12) months of charges. Should the 
Client request return of any Client Records with unexpired storage under the prepaid 
period, no amount will be refundable to the Client.  
Reasonable Use of Free Services  
28. Free scans to PDF documents on retrieval (“online retrievals”) and document inserts 
(“inserts”) included with the standard and premium packages outlined on the Fileman 
activation form and Fileman transfer & Audit form at the time of entry into this agreement, 
are limited to a reasonable number of retrievals and inserts, as defined by Fileman and 
applicable industry standards. The Client acknowledges that free services are limited to 
5% of the Client’s Records with Fileman (“holdings”). Any retrievals or inserts in excess of 
that amount (“excessive use”) are subject to written agreement by Fileman and additional 
charges may apply for excessive use. Free services are only applicable if the Client is in 
payment terms, meeting the minimum file commitment and actively using the services.  
Miscellaneous  
29. Fileman will exercise the same degree of care in safeguarding deposits entrusted to it 
by the Client which a reasonable and careful company would exercise with respect to 
similar records of its own provided; however, the liability of Fileman to the Client will be 
limited as set forth at clauses 13 to 25 above. Fileman may comply with any subpoena or 
similar order related to the stored Client Records, provided that Fileman notifies the Client 
promptly upon receipt thereof, unless such notice is prohibited by law. The Client will pay 
Fileman’s reasonable charges, including solicitors fees, for such compliance.  
30. In the event that:  
(a) any charges in respect of the services are in arrears and unpaid for sixty (60) days; or  
(b) the Client is in breach of any of the provisions of this Agreement and fails to remedy 
such breach within thirty (30) days after having been given a written request to do so; or  
(c) the Client has a petition for winding up or for an administration order presented 
against it or passes a resolution for winding up or calls any meeting of its creditors or has 
an administrative or other receiver or an administrator of all of or any part of its 
undertaking or assets appointed or (being an Individual or partnership) has a bankruptcy 
petition presented against it or similar situation arises, then without limiting any rights of 
Fileman at common law or otherwise, Fileman may:  
i. suspend provision of the services or any part thereof until the outstanding amount has 
been paid in full or such breach has been remedied as the case may be;  
ii. deliver the Client Records which are subject to ongoing storage charges to the Client’s 
last known address;  
iii. upon notice in writing, Fileman requires the Client to remove all of the Client Records 
from Fileman’s premises and within a period stated in a notice but not less than seven (7) 
days, and if upon the expiration of such period, the Client has failed to pay all outstanding 
amounts and to remove the Client Records, Fileman may destroy the Client Records 
without incurring any liability whatsoever to the Client or to anyone else claiming through 
the Client; or iv. terminate this Agreement and recover all damages suffered by  

 

 
 
 
reason of such termination.  
31. If any provision in this Agreement is found or held to be invalid or 
unenforceable, then the meaning of such provision shall be construed, to 
the extent feasible, so as to render the provision enforceable and which 
closely reflects the intent of entering into this Agreement.  
32. Any waiver by Fileman of any of these terms and conditions shall be 
limited to the particular instance and shall not operate or be deemed to 
operate as a future waiver of that or any other term.  
33. No addition to, or modification of, any provision in the Agreement will 
be binding on either party unless made in writing and signed by duly 
authorised representatives of both parties.  
34. These terms and conditions prevail over any inconsistent terms or 
conditions contained, or referred to, in any purchase order, confirmation of 
order or other document supplied by the Client, or implied by law, trade 
custom, practice or course of dealings.  
35. The Client may not assign or otherwise transfer this Agreement or any 
of its rights and obligations whether in whole or in part without the prior 
written consent of Fileman.  
36. Fileman may transfer and/or assign any rights or obligations under this 
Agreement in whole or part without the Client’s approval.  
37. No failure of either party to enforce its rights under this Agreement at 
any time for any period shall be construed as a waiver of such rights.  
38. The Agreement constitutes and contains the entire agreement of the 
parties and supersedes any and all prior agreements, negotiations, 
correspondence, representations (except, fraudulent representations),  
understandings and communications between the parties, whether written 
or oral, respecting the subject matter.  
39. By entering into this Agreement, the Client consents to receive 
relevant information and materials regarding the services and this 
information will be sent to the Client via electronic message as defined 
pursuant to the Spam Act 2003 (Cth) from Fileman.  
40. This Agreement shall be governed by and construed in accordance 
with the laws of New South Wales and the parties irrevocably submit to the 
exclusive jurisdiction of the New South Wales Courts.  
41. Fileman complies with the Privacy Act 1988 (Cth) (the Privacy Act) in 
respect of personal information and will not use or disclose any personal 
information received from the Client or its clients except as is necessary 
for the purposes of providing the services or related purposes such as 
invoicing, providing customer support, training, record maintenance or 
statistical purposes or as otherwise required by law. While Fileman takes 
reasonable precautions to prevent unauthorised access to or use of 
personal and confidential information, the use of electronic 
communications and electronic data storage systems mean that there 
remains a possibility that such information may be accessed by 
unauthorised persons.  
42. The Client warrants that it has complied with any relevant obligations 
imposed on it by the Act including providing all notices and obtaining all 
consents necessary to enable the collection, use, handling and storage of 
personal information contained in any Client Records submitted to Fileman 
in accordance with its obligations under this Agreement.  
43. The Client will not request, require or cause Fileman to breach the 
Privacy Act in any way but if it does, the Client fully indemnifies Fileman 
for any resulting liability, fines, losses or damages.  
Termination  
44. Upon the termination of this Agreement for any reason and in addition 
to the charges set out clauses 3 to 8 above, the Client will be liable to 
make an upfront payment to Fileman in respect of the cost of Fileman 
returning the Client Records to the Client, plus any outstanding debts 
owed, including but not limited to any permanent withdrawal and retrieval 
fees.  
45. All Intellectual Property Rights in the services and any other processes 
or methods created, supplied or used by Fileman from time to time, belong 
to Fileman. Any Intellectual Property Rights belonging to the Client as at 
the date of this Agreement will remain Intellectual Property Rights of the 
Client. The Client will indemnify and keep Fileman indemnified from and 
against any and all costs, claims, damages, losses and expenses 
(including legal expenses) arising from Fileman’s use of such Intellectual 
Property Rights or its dealing with the Client Records.  
Notices  
46. All notices required to be given by either party to the other shall be 
given in writing and may be given:  
a. personally or may be given by post to the addressee at its address as 
herein stated or as notified from time to time, in which case such notice 
shall be deemed to have been received on the next business day following 
the date of posting;  
b. by sending to the facsimile number or email address of the other party 
herein stated or another facsimile number or email address specified in a 
notice given by the recipient to the sender.  
c. Fileman will act only on reasonable instructions from the Client in 
respect of Client Records. Except as required for the provision of the 
services, Fileman will not retain any copy of the Client Records.  
47. Any change to Client details, including name, invoice, delivery and site 
addresses must be notified to us in writing within 30 days of the date of the 
change.  
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